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exact terms of the revocatory clause satisfies the rule that, in order to warrant 
a new trial, newly-discovered evidence "must be of so controlling a nature 
as to probably change the verdict." For a discussion of the principles 
involved in this case see 2 Michigan Law Review 238, where it is noted on 
a former appeal. 

Wills — Precatory Words — Sufficiency to Create Trusts. — A clause in 
testator's will devised and bequeathed all his property to his wife, her heirs 
and assigns, absolutely. This was followed by the provision, "It is my 
wish and desire that my said wife shall pay the sum of three hundred dollars 
a year to my sister-in-law, Miss Nellie Post." Held, not to create a trust 
upon the estate which the intended beneficiary could enforce. Post v. Moore 
(1905), — N. Y. — , 73 N. E. Rep. 482. 

This decision is an illustration of the reaction against the earlier tendency 
in favor of raising trusts for the purpose of carrying into effect the wish or 
desire of the testator expressed in merely precatory or recommendatory 
terms. The rule has been laid down that precatory words will create a trust, 
if the subject matter be certain, if the person intended as beneficiary be 
certain, and if the words are so used that upon the whole they ought to be 
construed as imperative. Knox v. Knox, 59 Wis. 172, 48 Am. Rep. 487 (and 
note to latter report) ; Warner v. Bates, 98 Mass. 274. It will be observed that 
in the principal case, and cases like it, the decision must be based squarely 
upon the application of the third essential, since the first two are clearly 
satisfied. The earlier cases went to great lengths in holding precatory words 
similar to those above to be imperative, and to create trusts binding the estate 
granted, some even showing a tendency to give this doctrine the weight of a 
rule of construction. Harrison v. Harrison's Adm'x, 2 Gratt. 1, 44 Am. Dec. 
365 (the cases being collected in a note to the latter report). In later years 
a decided reaction against this tendency is apparent, and a disposition is man- 
ifested by the courts to give to such words only their usual or ordinary 
meaning, rather than to find in them an imperative intent, unless such an 
intent as clearly appears as though positive terms had been used. Bryan v. 
Milby, 6 Del. Ch. 208, 24 Atl. Rep. 333, 13 L. R- A. 563 ; LeSage v. LeSage, 
52 W. Va. 323, 43 S. E Rep. 137 ; 27 Am. & Eng. Enc. of Law, pp. 38-45. It 
may be questioned whether this reaction has not already carried the courts 
of some of the states too far. It seems, at least, that the decision in the 
principal case cannot be reconciled with such comparatively recent and well- 
considered cases as Foster v. Willson, 68 N. H. 241, 38 Atl. Rep. 1003, 73 
Am. St. Rep. 581 ; Murphy v. Carlin, 113 Mo. 112, 20 S. W. Rep. 786, 35 Am. 
St. Rep. 609 ; Blanchard v. Chapman, 22 111. App. 341 ; Cotton v. Colton, 127 
U. S. 300. 



